IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE CERTAI N UNDERWR! TERS : ClVIL ACTI ON
AT LLOYDS, LONDON, :
Plaintiff,
v. : No. 98-199

GERALDI NE HOROW TZ,
HOVE AMERI CAN CREDI T, | NC
d/ b/ a UPLAND MORTGAGE, and
Cl TY OF COATESVI LLE

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. DECEMBER 16, 1998

By Menorandum and Order of Septenber 16, 1998, the
Court granted the Motion for Summary Judgnment of Hone American
Credit, Inc. d/b/a Upland Mrtgage (“Upland”) in this
i nterpl eader action. Ceraldine Horowtz has now filed a “Mdtion
to Vacate Order and Dismiss,” contending that she never received
notice of this action. Because the facts clearly indicate that
Horowi tz had notice of this case, her notion will be denied.

The background of this litigation was set forth in
detail in this Court’s Menorandum of Septenber 16, and need not
be reiterated at length. In sunmary, Horowitz granted a nortgage
to Upland on certain property in Coatesville, Pennsylvania, on
Decenber 17, 1996. She al so purchased property insurance on the
nort gaged property fromthe Plaintiff, Lloyds of London

(“Lloyds™). Shortly thereafter, Horowitz permtted the nortgage



to go into default. Al paynents subsequent to January of 1997
remai n due and ow ng.

On July 25, 1997, a fire occurred at the property. The
nortgage, in addition to requiring Horowwtz to maintain fire
i nsurance on the property, provided that Upland was entitled to
any proceeds under the insurance policy. But Horowitz never
notified Lloyds of Upland’ s interest in the proceeds, and sought
to have paynent nmade only to herself. After Upland notified
Ll oyds of its right to the proceeds, and Horowitz continued to
dispute it, Lloyds filed this interpleader action.

After the fire at the nortgaged property, Horowitz took
up residence in the United States Virgin Islands. She granted to
Wendall H Hall, her son, a power of attorney regarding her real
and personal property |located in the state of Pennsylvania. (See
Br. in Supp. of PI.’s Opp’'n to Def.’s Mot. to Vacate, Ex. J.)

Ll oyds attenpted on nmultiple occasions to mail copies of the

i nterpl eader Conplaint to Horowwtz in the Virgin Islands, but al
mai | i ngs were returned because Horowitz provided an incorrect
address. (ld. at p. 2; Ex. I.) Hall, who is also an attorney,
agreed to accept service on behalf of Horowtz. (ld., Ex. L.)
After receiving a copy of the Conplaint, Hall requested that

LI oyds send hi m another copy. (ld.) After the Conplaint was
served upon himby certified mail, Hall never indicated that he

did not receive the Conplaint. Although he never entered an



appearance in this action, Hall conmmunicated and negotiated with
Ll oyds and Hone American on Horowtz' s behal f throughout the
interpleader litigation. (Upland’s Br. in Qop’n to Horowitz’s
Mot. to Vacate at p. 1.) Thus, Hall, as Horowtz' s attorney and
personal representative, clearly had notice of this action.

In federal courts, original process may be served under
either the Federal Rules of G vil Procedure or the |aw of the

state in which the district court sits. St audte v. Abrahans, 172

F.R D 155, 156 (E.D. Pa. 1997); Fep. R QvV. P. 4(e)(1). In
Pennsyl vania, “[i]f a rule of civil procedure authorizes original
process to be served by nmail, a copy of the process shall be
mai l ed to the defendant by any formof nmail requiring a receipt
signed by the defendant or his authorized agent.” PA R Qv. P
403. The Pennsylvania Rules of Civil Procedure further provide
for service by mail upon parties outside of Pennsylvania. PA R
Gv. P. 404.

In this case, the power of attorney executed by
Horowi tz appoints Hall as her representative in this matter. The
Conpl ai nt was then sent to Hall (who resides outside of
Pennsyl vania) by certified nmail and Hall did not refuse it. See
PA. R Qv. P. 403(1) (providing that if the defendant refuses to
accept the mail, the plaintiff may mail a copy by ordinary mil).
Therefore, the Conpl aint was properly served upon Horowitz's

representative.



Based upon the facts in this case, Horowitz has
provi ded no reason why this Court should vacate its previous
Order. Hall, Horowtz's appointed representative in this matter,
agreed to accept service of the Conplaint on her behal f, and
continued to negotiate on her behalf throughout this litigation.
Further, even had Hall not agreed to accept service on Horowtz’'s
behal f, he was properly served with the Conplaint. Thus,
Horowtz’s notion is deni ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE CERTAI N UNDERWR! TERS : ClVIL ACTI ON
AT LLOYDS, LONDON, :
Plaintiff,
v. : No. 98-199

GERALDI NE HOROW TZ,

HOVE AMERI CAN CREDI T, | NC.
d/ b/ a UPLAND MORTGAGE, and
CI TY OF COATESVI LLE,

Def endant s.

ORDER
AND NOW this 16th day of Decenber, 1998, upon
consi deration of Defendant Ceraldine Horowitz’s Mdtion to Vacate
Order and Dismss, and all responses thereto, it is hereby

ORDERED t hat said Mdtion is DEN ED.

BY THE COURT:

Robert F. Kelly, J.



